STATE OF NEW MENICO ALBUQUERQUE/BERNALILLO COUNTY AIR
QUALITY CONTROL BOARD

{NTHE MATTER OF THE TWO PETITIONS FOR A
HIEARING ON THE MERITS REGARDING
AIR QUALITY PERMIT NG, 2857-M1 ISSUED TO

SAMITH'S FOOD & DRUG CENTERS, INC. i
s
Georgianna E. Pefta-Kaes, Petitioner, No. AQGCB 2012-1 .'md.';

Andy Carrasco, James A. Nelson and
Summit Park Neighhorhood Association.
Prtitioners. Ng, AQCB 2012-2

FINAL ORDER AND STATEMVENT OF REASONS

Pursuant to 2001 LR IE.D (23 NMAC, the Albmguerque’Bernalillo County Aw Qualily
Control Board issues this Final Order in this matter, setting aside the [{earing Ofticer’s
recommended decision and reversing the action of the Air Quakily Drvision of the ity of

Albuguerque Environmental Health Department. As reasons for dotng 5o the Board States the

tollowing:
| The hearing on the merits regarding Petition AQCB 2012-1 and Petition AQCB 2012-2

was held On August 21 22, and 232012 by the Air Board™s Hearing Officer, with members of
the Board in attendance.

2 Subsequent o post-hearing procedures conducted 1n sceordance with 20,1181 NMAC,
the Hearing Officer on Decermber 7. 2012 filed with the Board her Hearing Officer’s Report,
Recammended Findings of Fact and Conclusions of Law. and a proposed Final Order.

3 Al the regularly scheduled monthly meeting of the Board held on fanuary 9. 20 i3, the
Buard defiberated on the ments of this appeal, n accerdance with 20.11.81. 18 NMAC. Each

Board member verified that he or she had erther ariended the entive three day hearing or had read
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the transeript for any pertion of the hearing which he or she did not atiend. Deliberation,
meluding 4 pussible decision on the mertis, was listed as an item on the meeting agenda, which
was publicly availuble more than 24 Bours before the meeting. The deliberation and decision
were conducted i a meeting vpen to the public, and were trapscribed by a court reporter,
4, At the Fanuaary 9. 2013 mectimg. by 2 magortty voie the Buard adopted a resalution
reversing the Division™s April 17ih, 2012 tssuance of minor source air quality Authority-to-
Construct Permat Modification Mo, 2037 M1 {Resoluuon 20130101 In support of the reversal,
the restrtution stated that = The Aar Quaiity Control Boord is required to protect public health and
welfare. tnereases in throughput increase nisks 1o publish health, The yuality-of-life concerns
ratsed by the community could be indirectly related w air quahty”
5. The resolutan res ersing the decision indicated that the Beard refected the Hearing
Officer”s proposed Findings of Fact, Conclusions of [aw_and Recommended Decision. ARer
adopting the resolution, the Buourd mdicated that i did not dispute any of the praposed Findimgs
of Fact. The Hearing Ofticers proposed Findings of Fact are hereby adopted in their entirety
and incorporated herzin by reference. notwithstanding anything in Resolution 2013-01.
f. in turther support of the reversal of the permit moditication. the Board teok exception o
the following proposed Conclusiens of Law submitted by the Hearing Officer, and directed
counsel to amend them as indicated in the Board s deliberations.

a. Conclusion 7 is amended as follows: ~The scope of the Board's review 13 o
determine whether the Station “will or will not meet applicable local, state and Federal air

poltution standards and regulations{.{” Section 74-2-71 Li-and to gnsure that air polluticon s

nrevented or abated. NMSA 53 74-2-3 A7
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b. Conclusion 23 s amended as follows: “The Department and the Arr Board have no
authonty aover tatie patterns. construction of streews and highways, ratfic violations or fire
vinhatons within the Criy mumicipal boundanes . See NMSAL 98 74251, 7425 & 74.2.7.

The Board hag_an interestin munimizine e pothation caused by vehieles, to the extent allowed

by the Air Actand the federal Clean Aar Act, See NMSA, 3 74-2-5 5.7

o Coneluston 27 o amended as follows: 200130 15B 4y NMAC, which allows ar
quatity permit conditions o impaose “reasuonahle restrictions and limitations other than those
relating specificalhy to emission Himits or emission rates|.]” deesnothroadenthescope-otthe
Bosrdis authortrto-nctude tral e planaings2orire. 7 any sther mattorbeyond that which-has

hean-delogntad-tethe Bogrdhr-the MMWAet authorizes permit condiuons designed to effectuate

the veneral purpese of the Board s reculistions — 1o prevent or abate atr pollutton, See NMSA. 3

e. Conclusivn 28 i amended s folluws: ~“AQD save properang legally suffictent public
notice regarding the proposed ssuance of the eriginal Permit No. 2037, NMBA 1978, § 74-2-
TBKRE 20 LA I NMACT

£ Conclusion 31 is amended as follows: “AQD gave properaad legally sufficient public
notice regarding the proposed issuance of Permit No. 2037-ML NMSA 1978, § 74-2-7(B)3x
LT ALE NMACT

¢ Conclusion 37 is amended as follows: ™ Any person seeking o construct & new
stationary source or modify an existing stationary source must obtain as-valid authonty-1o-

construct parmit pursuant to 20 1L AINMACT

h. Conclusion <% 15 amended as follows: ~Notwithstandipg a written statement by

Division staff apparentdy to the contrary, Smith's did not commence 2 "modification” to the
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Statson prior o AQEYs issuance of Permit No. 2037-M 1 s that term is used in the NivE Act and
2001 NBAC, NMSA TOTE§ TE 2200y 200 L AL 2By 3 e and A )y NMAC
1. Conclusion 32 i3 amended as [olhows: 7 Petiioners faded—oearss carmied thetr burden

NAM At or the Federal Act, NMSA 197508 74-2-7(Cy Diie). Specifically, petiioners

demonstrled by a preponderance of the evidence that the increase in throughput allowed by the

modification would contribute indirecUy to inereased air pollution, a viglstion of the Air Act's

mandate 1o the Board to prevent or abate aic polleniion. See NMSA 1978, § 74-2-5 A

1. Conclusion 56 is amemded as follows: ~The vperation of the Smath's GDF facility in

socvrdance with Permut 22037 MI w4l would por vidlate any—provis v eetfrrot—the
Cirdoint Oedipanes: 701141 NMAC, Authonty to Comstruct, 201142 NMAC. Operating

Permits, 20011 65 NMAC, Volatle Organic Compounds, 2011 64 NMAC, Emission Standards
for Hazardous Aw Potlutants for Stationary Sources, or 33 CFR 63, Subput CCCCCC, but

would increase air pollution and increase nske o public heafth, in violation of the Al Acts

mandate to the Board to prevent or abate air pollution, See WAMSA 1978, § 74-0-3 A,

k. Cancluston 37 is deleted.
L Conclusion 58 is renumbered as 37 and amended as follows: "The Division's decigton

0 issue Permit #2037 M1 was not arbiltary or caprictous, —was-—suppertsd-bysubstanticl

o 1-] -Enct--a—l FE‘I-E afhﬁ PR %—TE | EFi‘ 34 i
m. A new Conclusion 38 is wmsened to read: ~The Board's authonzation to prevent or
abate wir pollution permits the Board w consider quality of life concerns that are directly or

indirectly related to air quality. See NMSA 1478, § 74-2-2.B {defining air pollution in terms of

00935



yryiry {6 human health or animal and plant hife or iterference with public welfare or reasonable
use of property), See alse NMSA 1978, § 74-2-5 E trequiring consideration of mjury to health.
welbre, vistbiliy axd peoperty, and the public interest, including the socal and ecconomic value
of the sources and subjects of air contaminants, when making regulations)”

n. A new Conclusion 349 s inserted o read: “Fven if the Division's actions in
cunsidering and approving he sequesied pernnt moddication complied with all regulaory
provisiens applivable at the time, ncluding but not imited © Part 41 of 20,11 NMAC, the
solation of this decision process fram that of other governmental entines resulted in a foilure o
conmder afl retated factors, and therehy failed 1 achieve the purposes of the Air Act of
protecting public heatth and welfare ™

7. Fhe tlearng Officer’s peoposed Conchsions of Law ars tncorporated herein by

reference, with the modifications aoted w paragraph 6 above.

TS THEREFORE ORDERED:

e Hearing Officer’s recommended decision is set aside. The City™s April 17, 2012 issuance of
minor stationary source air quality Authority-to-Construct Pennit Moditication #2037-M1 to

Smith's Foad & Drug Center, Inc.. s BEVERSED.
—_—
Lo Lo bR
Dr. Dona Upson, M.D., Chair

Albuguerque-Bernalille County
Atr Quality Contral Board

NOTICE OF RIGHT TO REVIEW
Pursuant i Section 74-2-0, NMSA 1978, any person adversely affected by an
administrative action of the Board may appeal w the court of appeals. All appeals shail
he upon the recard made at the hearing and shall be raken to the court of appeals within
thurty Jays foljowing the date notice 15 given of this action.
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